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Our Ref: JC:PJB:SZH 

 

30 January 2018 

 

 

The Director 

Planning Frameworks 

NSW Department of Planning & 

Environment 

GPO Box 39 

SYDNEY  NSW  2001  

 

 

Dear Sirs 

 

Feedback on Explanation of Intended Effect for the Environment SEPP 

Property: 10 Poole Street, Longueville 

1. We act for David Fite and Danita Lowes.  They are the owners of the deep waterfront 

property at No. 10 Poole Street, Longueville and reside there with their three children. 

2. The below aerial photograph (Figure 1) shows our clients' home, with their block 

marked in green. Their block has a masonry and concrete sea wall and concrete 

ramp along their full water frontage to the Lane Cove River.  They currently enjoy 

landing steps from their seawall into the Lane Cove River.  Their boat is presently on 

a swing mooring in front of their house.   

Figure 1
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3. As can be seen from this aerial photo and the below photographs (Figures 2A, 2B, 2C 

and 2D) the waterfront area of our property and those immediately to the east and west 

of the property, being numbers 66 and 65 Lucretia Avenue to the north-east and 1A 

Stuart Street to the south-west, also comprise of older reclamations and concrete skids 

along their entire waterfront.  Behind our clients' seawall is a swimming pool cabana 

and paved area.  This was more recently refurbished by the Lowes-Fites, with Council 

approval, but has existed for some time, being constructed by previous owners.  All the 

waterfront improvements referred to on our clients' land and adjoining are in excellent 

condition and are permanent structures, presenting a man made built land water 

interface to the Lane Cover River. 

Figure 2A (No 10 White L shaped structure and 

grey seawall below twin gabled house)  

Figure 2B (properties immediately to the east) 

   

   

     Figure 2C        Figure 2D 
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4. On the waterway adjoining our clients' property to both the west and the east are a 

series of sea walls/reclamations, jetty ramps, pontoons and mooring pens.  The above 

photographs and the aerial view below show overall on the land and waterway the built 

up nature of this particular section of waterfront when viewed from the waterway. 

Figure 3

 

5. To the south west, beyond 1A Stuart Street which adjoins our clients' property along its 

western boundary, is Aquatic park waterfront reserve (see Figure 4A and 4B below).  It 

is here that the land water interface changes dramatically from the built up man made 

nature of water front properties described above to the natural land water interface of 

the Reserve.  Notwithstanding this, the zoning of the residential areas under the Sydney 

Regional Environmental Plan (Sydney Harbour Catchment) 2005 (SREPSH) is the 

same and must have been historically based on the park not the private land (see 

Figure 5). 

     Figure 4A  
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Figure 4B 

 

Figure 5 
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6. A similar distinction between our clients' property and the public land to the west is 

reflected in the waterside lands zoning. Our clients' land is zoned R2 low density 

residential under the Lane Cove Local Environmental Plan 2009 (LC LEP) and the 

foreshore adjoining them is zoned W8 under SREPSH (see excerpts of the relevant 

zoning maps at Figure 5 above and Figure 6 below).  

7. The Aquatic Park to the south west of our clients' land is zoned Public Recreation RE1 

under the Lane Cove LEP (see Figure 6).  The waterway adjoining this land should 

obviously be W8.  At this location, visual protection and public use and access are 

paramount.  It is this park which was the likely basis for the original decision to apply 

W8 zoning to this locality, including No 10 Poole Street.  However, this was evidently 

based on a "broad brush" survey of the whole river and harbour.   

        Figure 6 

 

 

 

 

SEPP Initiative  

8. Our primary submission is that a review of the unique environmental characteristics of 

No. 10 Poole Street and immediately adjoining properties clearly establishes that the 

historical W8 zoning over this particular section of waterway is simply inappropriate. 

9. Our clients are grateful for the opportunity to comment on the draft SEPP and in 

particular the SEPP (Environment) - Explanation of Intended Effect which is the current 

document provided for comment.  We note the various stated intentions of the 

document, including for example to reduce unnecessary regulation and protect and 

maintain recreational scenic and environmental amenity. A stated key function relates to 

zoning of the waterways '…to provide detailed land use planning controls that reflect the 
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unique environmental characteristics and wide variety of land uses of the harbour 

and its tributaries' (page 33, our emphasis). 

10. It is further recognised and stated in the SEPP (Environment) - Explanation of Intended 

Effect on page 35, that the nine waterway zones '… reflect the unique character of 

Sydney Harbour and the broad range of land uses and activities within it.  These water 

zones provide fine grain development controls intended to deliver certainty and clarity to 

land owners and applicants about types of land use and development permitted in 

different parts of the harbour'.  We note the SEPP (Environment) - Explanation of 

Intended Effect at page 43 identifies the ambiguity which exists in the current objectives 

of the W8 Scenic Waters Passive Use zone, as the objectives seeks to both limit 

development intensity and encourage development for public recreation use while 

allowing private water dependent development close to the shore as long as the 

preference for an impeded public foreshore access and visual continuity are maintained.  

The stated intention of the change is to articulate that the intent of the W8 zone is to 

support public and community uses rather than private uses.   

11. We understand the need to clarify development objectives for appropriately zoned W8 

scenic waters areas. As part of this process, it is our key submission that the particular 

circumstances of our clients' property and its neighbours would clearly indicate a more 

appropriate zoning of W7 Scenic Waters: Casual Use as compared to the current W8.  

12. Clearly the waterway adjoining Aquatic Park should be zoned W8. Equally clearly, the 

waterway shown in Figure 7 below should be zoned W7. The current review provides 

the opportunity to adjust the zoning of the area of our clients' property and its 

neighbours so as to appropriately reflect the unarguable factual circumstances with 

respect to the existing environment. 

The Proposed Amended Zone: 

13. It follows from the factual analysis of the environmental characteristics of our clients' site 

set out above that in our submission the area of waterfront adjacent to our clients' 

waterfront at No. 10 Poole Street and those for the properties immediately as 

highlighted on the below marked plan (see Figure 7) should be zoned W7 not W8.  The 

more detailed reasons for this are stated below. The plan shows the end boundaries to 

simply include their waterfront areas, jetties, ramps, pontoons and mooring pens rather 

than at their property boundaries extended into the river. This will depend on the 

Department's normal approach. As can be seen, of the five waterfront properties on 

Figure 7 all have sea walls and four have jetty ramps and pontoons. (There are two with 

access handles to the water). 
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      Figure 7 

       

14. It is clear from the existing REPSH (SEPP) that various precedents exist on the 

waterway where smaller areas of W8, W7 and W6 zones for example can co-exist and 

have been situated in discrete clusters immediately adjoining each other as is proposed 

here for the W8 and W7 zones.  This approach is logical and normal town planning 

practice, which analyses, identifies and responds to specific environmental opportunities 

and constraints.  An example of this is seen in the local area immediately across the 

Lane Cove River south from our clients' home. In the area of Hunters Hill waterfront 

(see Figure 8A and 8B below) a natural area, appropriately zoned W8 is immediately 

adjacent to a discrete W6 zone (applying to some five sites with water fronts that are 

very similar to those in our proposal), which is then adjacent to the W7 zone.  A similar 

approach is recommended for the proposal in our submission, where the park to the 

west is appropriately zoned W8 but the area of our clients' land and close neighbouring 

properties, having regard to its physical characteristics and the objectives of the zones, 

would make up an appropriately discrete W7 zone. The W8 zone can then continue to 

the east if appropriate.  
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Figure 8A 
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               Figure 8B 

               

15. The proposed change is supported by the comments made in the SEPP (Environment) - 

Explanation of Intended Effect regarding the purpose of the W7 zone. It still seeks to 

restrict development for permanent boat storage in locations where it may have adverse 

impacts on local scenic character or visual amenity, or where the berthing of boats is 

constrained by physical attributes such as shallow water depth, severe wave action; or 

unsafe navigation (see page 43). A W7 zone would at least allow consideration of this, 

having regard to normal s 79C analysis.  

16. A W7 zoning for our clients' site would allow the above matters to be considered on 

their merits by property owners and the consent authority without effectively seeking to 

pre-determine, at a strategic planning level, the ability for an otherwise appropriate 

development application process to be pursued. Currently, a merits analysis under 

s79C of the Environmental Planning and Assessment Act 1979 indicates none of 

issues, concerns, or environmental impacts which the W7 zone seeks to guard against 

are problems in relation to the proposed amended zone show in Figure 7. 

17. For example, we suggest the analysis of the environmental aspects of our clients' 

property under the above objectives would show:  

(a) there is sufficient water depth;  

(b) severe wave action is not present;  

(c) unsafe navigation is not an issue for a ramp and pontoon nor even for a 

mooring pen if this were to be considered;  

(d) there is no public intertidal access below the existing retaining wall; 
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(e) any mooring pen if approved would not obscure any view of natural features or 

vegetation, but simply part of a concrete seawall - in fact the only additions to 

the existing landing stairs structure would be a pontoon and four poles.   

18. At present our clients' boat is berthed on a swing mooring in the waterway adjacent to 

the property.  Due to the prevailing winds in the Lane Cove River and the tidal effect 

when no winds are present, their boat at present normally swings either in an east - 

west direction or west - east direction.  In either way it is providing more visual 

impact/exposure when viewed from the river by either recreational or commuter users 

than if it was berthed in an appropriately designed mooring pen. This would likely be 

considered so as to allow north - south berthing and thus a far more limited visual 

exposure to any members of the public using the waterway.  

19. It is also important to have regard to the objectives of the W8 and the W7 zone to 

determine as part of the review which zone which is the more appropriate for the 

environmental circumstances of the land in question.  In the case of our clients' 

property, there is no public access in front of their sea wall due to tides and the walls 

intrusion into the waterway dating back decades to the time of the reclamation.  Further 

there is no habitat, for example sea grasses, which would be overshadowed or 

adversely impacted upon if a mooring pen were to be considered after proper 

development application assessment and there will be no need for dredging or 

protection from wave action.   

20. The ability to put in a ramp and pontoon from the existing landing would have a very 

minimal environmental impact and facilitate the safe landing and unloading of the family 

and friends, thus facilitating the recreational use of the waterway. A W7 zone would at 

least allow a fair consideration of this. 

21. Arguably the ability to put in a mooring pen would free up more waterway for 

recreational navigation in front of our clients' property and in this sense improve public 

access and recreational potentials on the Harbour. 

Summary 

22. One of the stated purposes of the SEPP (Environment) - Explanation of Intended Effect  

is to fine tune the existing planning framework to provide detailed land use planning that 

reflects the unique environmental characteristics of the area. The existing plan already 

does this in some places, for example in the areas in Hunters Hill where W8, W6 and 

W7 zones are adjoining and applied to smaller, discrete areas or lengths of waterway 

taking into account their specific environmental characteristics as shown previously in 

figure 8A and 8B above.  

23. Our submission is simple: though we understand the need to clarify the position in 

relation to W8 zones from that which currently exists, it is clear that the application of 

that zone to the specific circumstances of our clients' built up waterfront is inappropriate.  

24. A detailed objective analysis, having regard to the initiatives of the changes and the 

objectives and controls of both zones, would result in the waterway adjoining our clients' 

land and (shown on Figure 7) being rezoned from W8 to W7. In fact, to not consider this 

submission and to continue to zone this area W8 could effectively 'devalue the currency' 

of the zoning approach and its relevance to particular areas of the Harbour. Now would 
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seem the opportunity to address a more detailed zoning analysis. The only other 

alternative would seem to be an individual planning proposal. 

Thanking you in anticipation of your consideration of this submission.  

Yours faithfully 

 

 

 

 
 

John Cole 

Partner 

HWL Ebsworth Lawyers 

Registered Town Planner  

 

+61 2 9334 8676 

jcole@hwle.com.au 

Philip Brown 

Special Counsel  

HWL Ebsworth Lawyers 

 

 

+61 2 9334 8506 

pbrown@hwle.com.au 

 
 


